
In  the Matter of Michael Larino 

CSC Docket  No. 2011-1195 

OAL Docket  No. CSR 9890-10  

(Civ il Service  Com m iss ion , dec ided May 18, 2011) 

 

The appea l of Michael Lar ino, a  F ire Fighter  with  the City of Bayonne, 

of h is remova l effect ive March  2, 2010, on  charges , was heard by 

Administ ra t ive Law J udge J effrey A. Gerson  (ALJ ), who rendered h is in it ia l 

decision  on  February 15, 2011.  Except ions were filed on  beha lf of the 

appellan t  and cross except ions were filed on  beha lf of the appoin t ing 

author ity.  

 

Having considered the record and the ALJ ’s a t tached in it ia l decision , 

and having made an  independent  eva lua t ion  of the record, the Civil Service 

Commission  (Commission), a t  it s meet ing on  May 4, 2011, accepted and 

adopted the F indings of Fact  and Conclusions as conta ined in  the in it ia l 

decision  and the ALJ ’s recommenda t ion  to uphold the appellan t ’s remova l.    

 

DISCUSSION  

The appellan t  was charged with  incompetency, inefficiency, fa ilure to 

perform dut ies, insubordina t ion , conduct  unbecoming a  public employee, 

neglect  of duty, and other  sufficien t  cause.  Specifica lly, the appoin t ing 

author ity asser ted tha t  the appellan t  t ested posit ive for  mar ijuana  and 

benzodiazepines.
1
  Upon the appellan t ’s appea l, the mat ter  was t ransmit ted 

to the Office of Administ ra t ive Law (OAL) for  a  hear ing as a  contested case.   

 

In it ia lly, the ALJ  set  for th  tha t  on  March  2, 2010, F ire Capta in  J ack 

Lopez observed tha t  the appellan t  seemed ext remely t ired and was fa lling 

asleep.  Lopez was concerned about  the appellan t ’s condit ion  and quest ioned  

h im as to whether  he was okay.  The appellan t  advised Lopez that  he had not  

slept  for  two days and tha t  he was not  feeling well.  Lopez noted tha t  the 

appellan t  not  only seemed tota lly exhausted but  a lso had difficu lty ta lking 

and get t ing words out .  Lopez descr ibed the appellan t ’s eyes as though they 

looked as if they were going to “pop out  of h is head” and opined tha t  he did 

not  th ink the appellan t  was “fit  to r ide.”  Although Lopez recommended to 

Ba t ta lion  Fire Chief Rober t  Ba llance tha t  he be sent  home, the appellan t  

could not  be sent  home because the roster  had a lready been  completed for  the 

day.  Lopez suggested tha t  the appellan t  go home sick, but  the appellan t  

indica ted tha t  he was on  the “bad boy list ,” which  meant  tha t  he would have 

                                            
1
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to produce a  doctor’s note each  t ime he was out  sick.  Lopez and Ba llance 

not ified Deputy Fire Chief Alber t  Hur ley about  the appellan t ’s condit ion  

which  resu lted in  Hur ley meet ing with  the appellan t  in  the presence of both .  

Hur ley test ified tha t  he observed tha t  the appellan t  wa lked slowly and 

appeared groggy, h is speech  was inaudible, h is tongue was hanging out , and 

h is eyes were dila ted.  Based on  these observa t ions, Hur ley believed there 

was a  reasonable suspicion  of possible drug use and he sent  the appellan t  for  

a  fitness for  duty examina t ion.  

 

   Gera rd Rizzo, Labora tory Director , Hudson Medica l Labora tory, 

t est ified tha t  a fter  the appellan t ’s ur ine sample was collected, it  was 

forwarded to MedTox Labora tor ies (MedTox) in  Minnesota .  Although Rizzo 

did not  persona lly make observa t ions of any of the procedures with  respect  to 

the collect ion  of the ur ine sample, he did au thent ica te a ll of the 

documenta t ion  with  respect  to the drawing and handling of the ur ine sample.  

Rizzo a lso confirmed tha t  the normal laboratory p rocedure was to split  the 

ur ine sample, sending one por t ion  on  for  ur ine ana lysis and reta in ing the 

split -por t ion  in  the event  of difficu lty with the sample sent  to the lab.  The 

sample forwarded to MedTox tested posit ive for  mar ijuana  and 

benzodiazepines.     

 

The ALJ  found lit t le mer it  in  the appellan t’s a rguments tha t  the 

appoin t ing author ity fa iled to establish  tha t  there was reasonable cause to 

test  h im for  drugs and/or  a lcohol or  tha t  neither  Lopez nor  Hur ley had 

sufficien t  t ra in ing to different ia te drugs/a lcohol-induced symptoms from 

those tha t  would appear  from unrela ted causes.  In  th is regard, the ALJ  

noted tha t  the symptoms exhibited by the appellan t  could very well have 

been  either  those of a  drug-induced var iety or  from ext reme exhaust ion  

accompanied by some type of disease.  Although there may have been  two 

explana t ions for  the symptomatology exhibited by the appellan t , the ALJ  

concluded tha t  a  reasonable suspicion  of drug or  a lcohol use existed and tha t   

t est ing would resolve the issue.   

 

The ALJ  a lso determined tha t  the documenta t ion  offered by Rizzo 

confirmed the procedures ca rr ied out  by both  the drawing lab and the test ing 

lab.  Although Rizzo made no persona l observa t ion  of wha t  occurred on  the 

da te in  quest ion, the ALJ  found tha t  he did substant ia te the methods of the 

lab which  were for t ified by the documenta t ion  he presented and there was no 

test imony offered to refute Rizzo’s content ion  tha t  the resu lt s of the test ing 

were accura te.  Fur ther , the ALJ  indica ted tha t  the fa ilure of the lab  to split  

the ur ine sample was of lit t le consequence, since it  was quite simply a  lab 



procedure not  manda ted either  by the appoin t ing author ity or  the At torney 

Genera l’s Office.  As such , he concluded tha t  the fa ilure of the lab to follow 

one of it s own policies was not  “fa ta l” to the lab resu lt .  Therefore, in  the 

absence of any evidence to refute the documenta t ion  and test imony of Rizzo, 

the ALJ  determined tha t  the documenta ry evidence presented overcame the 

content ion  tha t  the appoin t ing author ity fa iled  to meet  the standard of a  

preponderance of the credible evidence.   

 

With  respect  to the asser t ion  tha t  the appoin t ing author ity and the 

appellan t ’s union  entered in to an  agreement  regarding a  drug and a lcohol 

policy, the ALJ  found tha t  a  proposed policy agreement  of 2007 was not  

executed by a ll the par t ies and, therefore, was ineffect ive and had no 

consequence in  th is mat ter .  Regarding the appellan t ’s content ion  tha t  

t ermina t ion  was too harsh  a  pena lty and tha t  he should have been  accorded 

the oppor tunit y to en ter  in to a  “Last  Chance Agreement” as the appoin t ing 

author ity had done on two pr ior  occasions,
2
 the ALJ  indica ted tha t  he could 

not  conclude tha t  t ermina t ion was too harsh , even  though it  was not  legally 

manda ted.  The ALJ  noted tha t  a  zero toleran ce policy does not  a llow for  Last  

Chance Agreements to some but  not  for  others and tha t  he did not  have the 

founda t ion  for  a  balancing of previous determina t ions with  the factua l 

circumstances presen ted in  th is mat ter .  Therefore, the ALJ  upheld the 

appellan t ’s remova l.   

 

In  h is except ions, the appellan t  a rgues tha t  there is no evidence in  the 

record to suppor t  tha t  Hur ley believed tha t  there was a  reasonable suspicion  

of possible drug use based on  h is observa t ions and tha t  he sent  the appellan t  

for  a  fitness for  duty examina t ion .  Ra ther , he sta tes tha t  Hur ley repor ted h is 

observa t ions to Fire Chief Gregory Rogers, who, in  conjunct ion  with  the Law 

Depar tment , determined there was a  reasonable cause to test  h im for  drugs 

and a lcohol.  He a lso asser t s tha t  t he ALJ  fa iled to indica te tha t  MedTox did 

not  follow it s own normal procedures of  split t ing the ur ine sample in  th is 

case and did not  acquire a  second sample to a llow him the oppor tunity for  an  

independent  test , and tha t  Rizzo test ified tha t  th is was in  fact  a  “fa ta l” er ror .  

The appellan t  sta tes tha t  a  fina l drug and a lcohol policy was in  fact  

negot ia ted which  would require progressive discipline and prohibit  the 

appoin t ing author ity from removing h im.  Simila r  to the situa t ion in  In  the 

Matter of Dan iel Cahill, 245 N .J . S uper. 397 (App. Div. 1991), the appellan t  

a rgues tha t  the appoin t ing author ity has a  duty to reasonably accommodate 

h im under  it s workplace policies and regula t ions regarding drug and a lcohol 

use since he is protect ed as a  handicapped per son .  In  th is regard, he 
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mainta ins tha t  he requested a  reasonable accommodat ion  in  the form of en t ry 

in to a  t rea tment  facility and sta tes tha t  the appoin t ing author ity specifica lly 

denied h im tha t  oppor tunity or  the oppor tunity to en ter  in to a  Last  Chance 

Agreement .  He a lso contends tha t  he was denied due process of law as the 

appoin t ing author ity did not  meet  it s burden  to prove tha t  the procedures 

used by MedTox were followed in  his t est ing.  Addit ionally, the appellan t  

main ta ins tha t  the ALJ  improper ly omit ted a ll fact s regarding the Last  

Chance Agreements provided to other  firefighters in  simila r  factua l 

circumstances even  though the record was replete with  evidence of these 

agreements.  Moreover , he asser t s tha t  he presented factua l evidence tha t  

the appoin t ing author ity does not  have a  zero tolerance policy and tha t  he 

was t rea ted different ly than  other  firefighters under  the same circumstances.  

For  these reasons, the appellan t  main ta ins tha t  the charges aga inst  h im 

should be dismissed or , if there wa s a  reasonable suspicion  to test  h im and 

tha t  the resu lt s were va lid, tha t  he should be t rea ted as a  “first  offender” 

under  the negot ia ted policy and be subjected to the punishment  set  for th  

therein  of up to a  30-day suspension  and a  refer ra l to the employee assistance 

program.  In  the a lterna t ive, if there was no enforceable negot ia ted policy, 

the appellan t  main ta ins tha t  he should be afforded a  “Last  Chance 

Agreement” under  the same terms as given to two previous Fire F ighters 

employed by the appoin t ing a uthor ity. 

 

In  response, the appoin t ing author ity presents tha t  it  had a  reasonable 

suspicion  to order  the appellan t  to undergo drug and a lcohol test ing based on  

the observa t ions of Hur ley, Ba llance, and Lopez.  Fur ther , there were no 

factua l er rors with  regard to the collect ion  of the appellan t ’s ur ine sample as 

the documenta t ion  offered by Rizzo was marked in to evidence confirming the 

procedures ca rr ied ou t  by both  the drawing lab and the test ing lab.  

Moreover , Rizzo never  test ified tha t  the lack of a  split  sample was a  “fa ta l” 

er ror .  The appoin t ing author ity a lso sta tes tha t  it  never  reached an  

agreement  with  the appellan t ’s union  on  a  drug and a lcohol policy as the 

purpor ted agreement  was never  executed or  ra t ified by either  pa rty and the 

program was never  formally adopted by the City Council or  codified in  any 

policy manual, employee handbook or  depar tment  genera l order .  

Addit iona lly, the appoin t ing author ity sta tes tha t  it  has not  established a  

past  pract ice of offer ing Last  Chance Agreements.   

 

Concern ing the issue of accommodat ion , the appoin t ing author ity 

presents tha t  the record does not  evidence tha t  the appellan t  actua lly 

requested a  reasonable accommodat ion  for  any drug and/or  a lcohol problem.  

Moreover , it  a sser t s tha t  the appellan t  was not  en t it led to a  reasonable 

accommodat ion  under  it s Workplace Policies and Regula t ions.  More 



impor tan t ly, even  if the appellan t  was eligible to pa r t icipa te in  a  

rehabilit a t ion  or  t rea tment  program pursuant  to it s workplace policies and 

regula t ions, the appoin t ing author ity asser t s tha t  it  was not  obliga ted to 

accommodate h im.  While the appellan t  is correct  tha t  the Appella te Division  

in  Cahill ru led tha t  an  individual addicted to drugs or  a lcohol is a  

“handicapped person  whose condit ion  fa lls with in  the Law Against  

Discr imina t ion  (LAD),” it  a lso explicit ly noted tha t  the LAD does not  prohibit  

discr imina t ion  against  a  handicapped person  where the na ture and the 

extent  of the handicap reasonably precludes the performance of the 

pa r t icu la r  employment .  The appoin t ing author ity a lso main ta ins tha t  the 

appellan t  was not  denied due process of law, tha t  t ermina t ion  is the 

appropr ia te pena lty, and tha t  he was not  en t it led to a  Last  Chance 

Agreement . 

 

Upon it s de novo review of the record, the Commission  agrees with  the 

ALJ ’s determina t ion  and the decision  to uphold the appellan t ’s remova l.   

 

The appellan t  a rgues tha t  the ALJ  improper ly and er roneously 

concluded tha t  there was “reasonable suspicion” to test  h im even  though 

Lopez and Hur ley were unclea r  or  unsure of the genesis of h is physica l 

condit ion  and the ALJ  conceded tha t  h is symptoms could be subject  to more 

than  one in terpreta t ion .  The Commission  disagrees.  Based on  the 

observa t ions of three supervisory fire officers, the appellan t  appeared to be 

ext remely t ired and was fa lling asleep, seemed tota lly exhausted and had 

difficu lty ta lking and get t ing words out , wa lked slowly, appeared groggy and 

had h is tongue hanging out .  His eyes were a lso dila ted.  As noted by the 

ALJ , there need not  be an  “exper t  pa r sing of th e symptoms to give r ise to a  

reasonable suspicion  of drug use for  if symptomatology being exhibited by an 

individual is subject  to two in terpreta t ions, it  is t est ing tha t  will resolve the 

issue.”  Therefore, the Commission  does not  find the appellan t ’s except ions 

persuasive tha t  the appoin t ing author ity did not  have a  reasonable suspicion 

to test  h im.      

 

Fur ther , there is no evidence tha t  the appellan t  was denied due 

process of law or  tha t  the appoin t ing author ity fa iled to meet  it s burden  to 

prove tha t  procedures used by MedTox were followed in  h is drug test ing.  In  

th is regard, even  though Rizzo did not  oversee the collect ion  of the appellan t ’s 

sample, he is the Director  of the Labora tory tha t  took the sample.  Rizzo a lso 

substant ia ted the methods of th e labora tory, which  was supplemented by the 

documenta t ion  he submit ted.  S ee e.g., In  the Matter of Michael Picariello 

(CSC, decided February 2, 2011).  It  a lso cannot  be ignored tha t  there was no 

test imony offered to refute Rizzo’s content ion  tha t  the resu lt s of the test ing 

were accura te.  Moreover , a lthough the appellan t  a sser t s tha t  he was denied 

due process because of the fa ilure to collect  a  split  sample, th is fa ilure is not  



“fa ta l” where, a s here, there is absolu tely no evidence tha t  the resu lt s of th e 

appellan t ’s drug test  were inaccura te.  S ee e.g., In  the Matter of J ohn Kelly  

(MSB, decided May 24, 2006). 

 

The appellan t  a sser t s tha t  h is condit ion  qua lifies h im as a  

handicapped person  in  accordance with  N .J .S .A. 10:5-5(q) of the LAD which , 

simila r  to the situa t ion  in  Cahill, supra, requires the appoin t ing author ity to 

provide h im a  reasonable accommodat ion .  In  Cahill, the cour t  acknowledged 

tha t  addict ion , habitua t ion  or  dependency which  resu lt s from use of one drug 

or  a  combina t ion  of drugs renders a  person  handicapped.  However , the cour t  

emphasized tha t  N .J .S .A. 10:5-4.1 prohibit s discr imina t ion  aga inst  a  

handicapped person  “unless the na ture and the extent  of the handicap 

reasonably precludes the performance of the pa r t icu la r  employment .”  It  a lso 

underscored tha t  Cahill was a  Fire F ighter  and tha t : 

 

the negligent  or  improper  performance of tha t  funct ion  can 

resu lt  in  ser ious ha rm to persons and proper ty …  The na ture of 

Cahill’s job dut ies sa t isfies the city’s burden  of proving with  a  

reasonable cer ta in ty tha t  h is handicap would probably cause 

in jury to h imself or  to others. Cahill a t  400-401. 

 

The cour t  in  Cahill a lso noted tha t  a  fir efighter  is subject  to being 

ca lled when needed, anyt ime of the day or  n ight , and tha t  a  firefighter  under  

the influence of drugs cannot  do the job.  While the cour t  in  Cahill did 

consider  tha t  an  employer , where feasible, should a fford an  oppor tunity for  

rehabilit a t ion  to an employee handicapped by substance abuse, it  did not  

manda te tha t  a  firefighter  should not  be removed for  a  fir st  posit ive drug 

test .  In  th is regard, the cour t  sta ted tha t  “refusa l to cont inue employment  of 

a  handicapped person  is lawful where employment  in  a  pa r t icu la r  posit ion 

would be hazardous to tha t  individual or  other .”  Id .  The fact  tha t  Cahill was 

provided with  a  “second chance” only demonst ra tes tha t  such  agreements and 

policies exist , bu t  it  does not  require tha t  a  second chance be given  when such  

policies or  agreements did not  exist  in  the first  place.  Significant ly, in  th is 

case, there is no evidence in  the record tha t  the appellan t  requested an  

accommodat ion  or  sought  assistance of any kind for  h is a sser ted handicap 

pr ior  to h is drug test  tha t  was based on  the appoin t ing author ity’s reasonable 

suspicion .   

 

Addit iona lly, it  is evident  tha t  the drug and a lcohol policy, which 

would have provided for  progressive discipline or  a  second chance, was never 

executed or  ra t ified by either  pa r ty and the program was never  formally 

adopted by the City.  Therefore, the Commission  agrees tha t  it  was of no 

consequence in  th is mat ter .  F inally, the appellan t ’s a rgument  tha t  two other  

firefighters were provided second chances for  incidents tha t  occurred in  2004 



do not  establish  a  pa t tern  of past  pract ice. The situa t ion  involving the 

appellan t  occurred six years la ter  in  2010 and it  is clea r  tha t  there is no 

current  policy to provide second chance agreements.   

 

In  determining the proper  pena lty, the Commission’s review is de novo.  

In  addit ion  to it s considera t ion  of the ser iousness of the under lying incident  

in  determining the proper  pena lty, the Commission  a lso ut ilizes, when 

appropr ia te, the concept  of progressive discipline.  West N ew Y ork  v. Bock , 38 

N .J . 500 (1962).  In  determining the propr iety of the pena lty, severa l factors 

must  be considered, including the na ture of the appellan t ’s offense, the 

concept  of progressive discipline, and the employee’s pr ior  record.  George v. 

N orth  Princeton  Developm ental Cen ter , 96 N .J .A.R . 2d  (CSV) 463.  However, 

it  is well established tha t  where the under lying cond uct  is of an  egregious 

na ture, the imposit ion  of a  pena lty up to and including remova l is 

appropr ia te, regardless of an  individua l’s disciplina ry h istory .  S ee Henry v. 

R ahway S tate Prison , 81 N .J . 571 (1980).  It  is set t led tha t  the pr inciple of 

progressive discipline is not  a  “fixed and immutable ru le to be followed 

without  quest ion .”  Ra ther , it  is recognized tha t  some disciplina ry infract ions 

a re so ser ious tha t  remova l is appropr ia te notwithstanding a  la rgely 

unblemished pr ior  record.  S ee Carter v. Bordentown, 191 N .J . 474 (2007).   

 

The Commission  has long recognized tha t  F ire F ighters hold very 

unique posit ions, and any disregard for  the law is unacceptable in  a  Fire 

F ighter  who opera tes in  the context  of a  pa ramilita ry organiza t ion .  S ee In 

the Matter of Bart Giaconia (MSB, decided February 22, 2006); In  the Matter 

of J am es Alessio (MSB, decided March  9, 1999).  F ire F ighters “a re not  only 

en t rusted with  the du ty to fight  fires; they must  a lso be able to work with  the 

genera l public and other  municipa l employees, especia lly police officers.”  

Karins v. City of Atlantic City, 152 N .J . 532, 552 (1998).  This is especia lly 

t rue where, a s here, the appellan t  is a  Fire F ighter  who has tested posit ive 

for  drug use.  Indeed, a s noted in  In  the Matter of R ussell S trother (MSB, 

decided December  6, 2006), any use of an illega l drug const itu tes a  viola t ion 

of the law and of a  F ire Fighter ’s duty to exhibit  conduct , both  on  and off 

duty, tha t  is commensura te with  h is posit ion .  Although the appellan t  in  

S trother was appea ling an  equiva lent  of a  six-month  suspension  for  a  posit ive 

drug test  for  mar ijuana , the former  Merit  System Board emphasized tha t  if it  

were not  const ra ined by the provisions of N .J .S .A. 11A:2-19, which  prohibited 

it  from subst itu t ing remova l for  a  lesser  pena lty, it  would have been  inclined 

to impose remova l in  tha t  mat ter .  Therefore, the appellan t’s offense is 

sufficien t ly egregious to warrant  h is remova l.  Accordingly, the Commission  

concludes tha t  the pena lty imposed by the appoin t ing author it y is neither  

unduly ha rsh  nor  dispropor t iona te to the offense and should be upheld.  

 

 



ORDER 

 

The Civil Service Commission  finds tha t  the act ion  of the appoin t ing 

author ity in  imposing a  removal was appropr ia te.  Therefore, the 

Commission  a ffirms tha t  act ion  and dismisses the appea l of Michael Lar ino.  

 

This is the fina l administ ra t ive determina t ion  in  th is mat ter .  Any 

fur ther  review should be pursued in  a  judicia l forum. 

 


